OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C©. MANN
ATTORNEY GENERAL

Krs, Willle O'Neal.
County Auditor
Carson County
Panhandle, Texas

Doear Mrs. O'Neal: Opinion No 0-222‘

Bills Kos., 19 -
‘ Legislature %
y Auditer.

Your request for opip een\received and
earefully considered by this ds quote from
your letter of request as followsg

"In March of rear & hilll was introduced

438, allowing & aasrotary to bhe County Jndge of
Gareon County &t a salary n-t to exceed $100.00
per month. 1 do -ot of this Bill in
my offi ' : @t 1t was pessed and
approv;d. ' familiar with it.

cileant Go emplcy seretary to the County Judge at
a salary set by\the\Commissioners' Court not to ex-

April 3, lé" ‘a8 to the payment of actual car ex-
pense or the 00mmissioners of Carson County, which
reads es follows:

*County Judge, Carson County
Panhandle, Texas
Dear Sir:

"l enclose herewith exset copy of the law
which allows the Commissioners' Court of Carson

NO COMMUNICATION IS TO BE CONSTRUED AS A DEFPARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNEY GERERAL OR FIRST ASSISTANT
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County to peay each individual member of said
Court, the amount not to excesd $35.00 per
month for actual oar expense. I am sending
this for your files so that you and the Com~-
missioners will have seme for reference at all
times.

"Ir I can serve you people in any menner,
please cell on me &t any tims,

"Yours very truly

(signed} OMar Burkett Representative
107th Distriet
OB:EKW :
Rnel.

*The Copy attached to the above letter is
H. B. Ro. 193, ’ .

"Please advise me regarding the payment of
this car expense and any liebility I may have in
the nattor.ﬂ

House Bill Ne. 193 of the 46th Legislature of Texas
reads as follows:

"COUNTY COMMISSIONERS - TRAVELIRG EXPENSES
H. B. HO. 193

"AN ACT authorizing the Commissioners Court in
each county in this State having a population of
not less than aseven thousand, seven hundred
{7,700) and not more than seven thousand, eight
hundred (7,800); end counties having a population
of not less than twelve thousand, seven hundred
and twenty~five {1£,725) nor more than twelve
thousand, eight hundred and twenty-five (1£,825);
and counties having a population of not less than
seventesn thousand, five hundred and sixty (17,%60)
nor more than saventesn thousand, five hundred and
ninety (17,590); snd ccunties having e population
of not less than twenty-three thousand, six hun-
dred and rifty (25,850) nor more than twenty-three
thousand, seven hundred (£3,700); and counties
having a population ef not less than twenty-four
thousand, two hundred (24,200) nor more than
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twenty-four thousand, two hundred and seventy-
five (24,278), according to the last preceding
Federal Census, to allow each County Commiasioner
certain expenses for traveling and in connection
with the use of his automobile on official dusi-
nes® only and/or in overseeing the construction
and msintenance of the pudliec roads of the county;
requiring each such Commissioner to pay the ex-
pense of oparation and repair of such vehicle s0
ussd by him without any further expense whatsoever
to the county; and declaring an emergency.

"BE IT ENACTED BY THE LEGISIATURE OF THE STATE CF
TEXAS:

*Seotion 1. In any c¢ounty in this State con-
taining & population of not lsss than seven thou-
sand, seven hundred (7,700) and not mors than seven
thousand, eight hundred (7,800); and counties hav-
ing a population of not less than twelve thousand,
seven hundred and twenty-five (12,785) nor more
than twelve thousand, eight hundred and twenty-five
{12,825); and counties having & population of not
less than seventesn theusand, five hundred and sixty
(17,560) nor more than seventeen thousand, five
hundred and ninety (17,590); and counties having a
population of not less thean twenty-thres thousand,
silx hundred and fifty {(235,850) nor nore than twenty-
three thousand, seven hundred (2%,700); and counties
having a population of not less than twenty-four
thousand, twe hundred {24,200) nor more than twenty-
four thousand, two hundred and seventy-rive (24,275),
according to the last preceding Federal Census, the
Commissioners Court iIs hereby authorized to allow
each Commissioner not more than the sum of Thirty~
five Dollars ($35) per month to be paid out of the
Road and Bridge Fund of sach respective Commission-
or's Precinot, for traveling expenses and deprecie-
tion on the automoblile while used on official business
only and/or in overseeing the construetion and main-
tenance of the public roads of sald counties, Rach
such Commissioner shall pay al)l expenses in the opera-
tion of suoh automobile and keep ssme in repair at
his own expense, free of any other charge whatsoever
to the county. ' :
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"Sec. £. The faot that in the counties af-
fected by this Act there is great need that the
counties participate in defraying the expense of
such Coomissioners because the great amount of
roed work now gelng on increases the necessity of
such Commissioners traveling from place to place
oversseing the construotion and maintenance of
such roads creates an emergensy and an imperative
public necessity that the Constitutionasl Rule re-
quiring bills to be read on three several days in
sach House be suspended, and the same is heredy
suspended, and this Act shell take effect and be
in force from and after 1ts passage, and it is so
snasted,

“Approved Merch 31, 1939.
ngffective Maroch 31, 1939."

Carson County, Texas, according to the last preced-
ing Yederal Census of 1950, has seven thousand, seven hundred
and forty-five (7,745) inhabitants, and is the only county
in Texas coming within the pepnlat{on brackets of not less
than saven thoussnd, seven hundred (7,700) end not more than
‘seven thousand, eight hundred (7,800), set out in House Bill
193, suprs.

Callahan County, Texas, aceording to the last pre-
ceding Federal Census of icso has twelve thousand, seven
hundred and eighty-five (12,785) inhabitents, and is the
only county in Texas coming within the population brecketis
of not less than twelve thousend, seven hundred and twenty-
five (12,728) and not more than twelve thousand, eight hun-
dred and tweaty-five (1£,826) set out in House Bill 183,
supra.

Palo Pinto County, Texas, sccording to the last
preceding Federal Census of 1920, has sevaenteen thousand,
five hundred and seventy-six inhabitants (17,676) and is the
only ocounty in Texeas coming within the population brackets
of not less than seventeen thousand, five hundred aand sixty
(17,560) and not more than seventeen thousand, five hundred
and ninety (17,590) set out in House Bill 193, supra.

Colemsn County, Texas, accarding t¢ the last pre-
ceding Fedaral Census of 1930, has tweanty-three thousand,
six hundred and sixty-nine (83,669) inhabitants, and is the
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enly eounty in Texss coming within the population brackets
of not less than twenty-three thousend, six hundred sand
rirty (£3,850) and not more than twenty-three thousand,
seven huadred (25,700) set out in House Bill 193, suprs.

Jones County, Texas, according to the last pre-
ceding Federal Census of 1930, has twenty-four thousand
two hundred and thirty-three (24,233) inhadbitents, end is
the only county in Texas coming within the population
brackets of not less than twenty-four thousand, two hune
dred (24,200) and not more than twenty-four thousand, two
hundred and seventy-five (£4,275) set out in House Bill
193, supra. . .

House Bill 438 of the 46th Legislature of Texas
reads as follows:

“COUNTY JUDGE - STENOURAPHER OR CLERK
H. B. No. 438

"AN ACT authorizing the County Judge to employv a
stenographer or olerk in counties having a popula-
tion of not morse than seven thousand, eight hun-
dred (7,800) and not less than saven thousand,
seven hundred (7,700) and in ocounties of not more
than ten thousand, four hundred and ninety-nine
(10,499) and not less than ten thousand, three
hundred and ninety-nine (10,399) inhabitants, ac-
cording to the last preceding Federal Census; fix-
ing salary of same; providing for peyzent of asalary;
providing for removal; and declaring an emergency.

*BE IT ENACTRD BY THK LEGISLATURE OF THE STATE OF
TEXAS:

"Section 1, In sny oounty in this State with
a populetion of not more than seven thousand, eight
hundred {7,800) and not less than seven thousand,
gseven hundred (7,700), end in counties of not more
than ten thousand, four hundred and ainety-nine
(10,469) and not less than ten thousand, three
hundred and ninety-nine (10,399) iphabitants, ae-
cording to the last preceding Federel Cenmus, the
County Judge shall be and is hereby authorized to
exploy 2 stenographer or a clerk at a salary of not
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to exceed One Hundred Dollars ($100) per month.
Sueh salary is to be paid monthly by eounty
warrants drawn on the county genersl fund, the
county salary fund, or the road and brldso fund,
or either of them, on the orders of the Commis-
sloners Court of such county. 'Such a stenographer
or olerk shall be subject to removal at the will
of such County Judge.

"8ec. . The faot that in the class of coun~-
tios affected dy this Aot there is great need for
a stenographer or elerk by the county, and the
fact that this Act should take effect as soon as
possible, cresate an emergency and an imperative
pudlic necsssity that the Constitutional Kule re-
quiring bills to be read on three ssveral days
in each Houses be suspended, and the same is here-~
by suspended, and this Aet shall take effect and
be in force from and aftor its passage, and it
is so enaoted.

"rilod without Gotcrnor’a signatura April 20,
19358,
S ”Errcctivc April 20. 1939.

Carson County, Texas, according to the la:t preced-
ing Yederal Census of 1930, has seven thousand, seven hun-
dred and forty-five (7,745) lahabitents and is the ealy county
in Texas coming within tke population drackets of not more thanm
seven thousend, eight hundred (7,800) and not less than seven thou-
sand, seven hundrod (7,700) set out 1n Houna ‘Bill 438, supra.

- Willaocy County, Texas, according to the 1aat pre-
ceding Federal Census of 1980, has ten thousand, four hun-
dred and ninety-nine (10,499) inhabitents and 18 the only
county in Texas coming within the pupulation bhrackets of
not more than ten thousand, four hundred and ninety-nine
(10,499) and not less than ten thousand, three hundred and
ninety-nine (10,3¢9) set out in House Bill 438, supra.

* At the very outset of this opinion, we are con-
fronted with the constitutionality of the adbove guoted bills,
The question arises as to whether or not thess bills are local
or speciel laws regulatiog or attempting to regulate the
arffairs of counties in violation o' Article 3, Seation 58 of
the Constitution of Taxas.

The case of Altgelt va, Gutzelit, 201 SW 400, holds
that a Bexsr County Road lLaw, providing for an annusl salary
for commissioners of the county for acting in all capaoities,
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was unconstitutionsl, as an attempted regulation of county
affalrs by local and special law,

The case of Smith ve, Stats, 49 S¥ 2and 739, holds
that the constitutional prohibition ageinst special lawa
cannot bde evaded by making law applicable to a pretended
class and that a statute classifying municipalities by popu-
lation is "special™ irf population does not arfford feair basis
for classification but statute merely dezignates single
municipality under guise of classifying by populetion., Ve
quots from said case as follows:

"A econsidereation of the classification creat-
od by the act involved in the present case in the
l1ight of Article &, Seotion §0 of the Constitution,
primarily. calls for the spplication of the rule that
the Legislaturs cannot evade the prohibition of the
Constitution by making a law applicable te & pre-
tended class, which is as manifested dy the act,
in feect, no cless., Clark va. Finley, 54 SWw 343,
supra. Scme of the teazts for determining whether
a pretended class is manifested by an act are laid
down by McQuillan on ¥unieipal Cerporations, Velume
1, pages 498, 499, We quote: 'The classification
adopted must rest in real or substantial distino-
tien, which renders one olamss, in truth, distinet
or differvnt from another clags.... There must
exist a reasonsble justification for the clessirfi-
cation; that is, the basis of the classification
invoked must have 8 direct relation toc the pu. pose
of the law,.,.” ‘

In the oase of ¥Wood vs., Marfa Independent 8chool
District, 123 S¥W 2nd 429, the court used the following lan-

guage:

"We take judioial knowledge that no other
ecounty in Texas has the qualification of area &nd
population demanded by the statutes.... It is
sufficient to say here that when we look to the
practicel operatiocn of the act, we are led to the
conclusion thet beyond doubt 1t was the purpose
of the lLegislature to zingle out Presidle County
and meke the act applicadls to that county salons.
Bexar County ve. Tynan, 97 S¥W 2nd 467. For that
reason the act 1is & locel &ct and one which it was
beyond the powsr of the Leglalature to enact,
Vernon's Annotated Civil Statutes, Texas COustitution,
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Article 3, Section 56; Brownfleld vs. Tongate,
109 8% 2nd 3523 City of Fort VWerth ve. Bobbitt,
36 8% End 470; Fritter vs, West, 65 S¥ 2nd 414;
Austin Bros. va, Patton, 388 S¥% 182; Smith vs.
State, 49 SW Bnd 739."

Ml o B o ws L T ‘ -
145 uvpurbmuub ..IBJ.II 4B 18 mun mv. U-].G oa

March 6, 1939, that Artiocles £378e-~1 and 5221b-23, Revisged
Civil Statutel of Texss, 1925, the fomer belng applicalba
te counties having & population of not less than forty-
eight thousend, nine hundred (48,900) and not more than
Forty-nine thousand (49,000) and the latter applying to
counties with a population of net less than forty-sight
thousand, pine hundred (48,900) eand not more than forty-
eight thousand, nine hundred and seventy-five (48,975)

and counties with a population of not less than ten thou~
sand, three huandred and seventy {10,370) and not more

than ten thousand, three hundred anﬁ eighty (10,380),
acoording to the last preceding Federal Census, were un-
constitutional and void es special laws under Section 56,
Article 3 of the State Constitution, eciting the case of
the City of Fort Worth vs. Bobbitt, 36 5w Zad 470.

- This departmert held 1in its opinion No. 0-364,
on unroh 1, 1939, that Article 35802, Section Za thereof,
Revised Civil Statutes of Texas, 1925, providing for an
office-assistant, bookkeeper and stenographer in counties
having & pcpulation of not less than forty-eight thousand
nine hundred {(48,900) and not more than forty~aine thousand
{49,000) 1nhabitantl. according to the last preceding Yed-
. eral Census, was vold under Article 3, Sectlion 356, of tha

Btate Oonatitution.

' This department held in its opinien we. 0~482,
on March 21, 1939, that House Bill €3£, 48th legislature,
-which provides for the attachment of adjacent territory

. for zoning purposes by towns of not less than four thou-
sand (4,000) inhebitants within ocounties of not less than
three hundred thousand {3€0,000) and not more than three
hundred and frifty thousand ‘350,000) inhabitants sccording
to the last preceding Fedsral eensus, was unconstitutional
in that it attempted to enmot a locsl law and fell within
the prohidbition of Artiocle 3, Section 58 of the Constitution
¢f Texas,
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: Opinion No. 0-899 of this department holds that

House Bill 866 of the 45th Legislature of Texas, a bill

attempting to provide traveling expenses for commissioners
of counties having a population of not less than twenty-

two thousand, one hundred (22,100) and not mors than twenty-
two thousand, five hundred (?8 500) inhabitants according

to the last precaﬂing Federal Censua is unconstitutional

and vold as a local or special law attampting t0 regulate
the affairs of a county in contravention of s-otion 56 of
Article 3 or the Constitution.

Opinion No, 0-1955 of thig department holds that
House Bill 236 of the 48th Legislature of Texas, a bill
attempting to provide traveling expenses for commissioners
of counties having a population of not less than thirty-
four thousand (34,000) nor more than thirty-four thousand,
two hundred. (34, 200) inhabitants, according to .the laet
preceding "Yedersl Censua, 1s unconstitutionel and void as
& local or apecial law attempting to regulate the affairs
of a county in contravention of Section 56 of Article 3 of
the Constitution.

Thie department has held a large number of similer
acts to be unconstitutional and void,

You are therefore respectfully advised that it ia
the opinion of this department that House Billis 193 and 438
of the 46th legislature of Texas, guoted above, ars local
and special laws attempting to regulate the affairs of
sounties, in contravention of Section 58 of Article 3 of
our State Constitution and are therefore unconsbitutional
and void.

You also inquire in your letter of request as to
your liability for paying out county funds under these bills.

ATticle 1649, Revised Civil Statutes of Texas,
Teadzs as follows:

"ATt. 1649. Bond and Qath, - The auditor shall,
within twenty days of his appoipniment, and before
he enters upon the dutiea of his office, make a
bond with two or more good and sufficient sureties,
in the sum of five thousand dollars, payable to
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the county judge, conditioned for the faithful
performance of his duties, to be approved by
the coomissioners court. He shall also take

the official cath and an additional one 1o writ-
ing, stating that he is in every way qualirfried
under the provisions and requirements of this
title, and giving fully the positions of private
or publio trust he hags heretofore held, and the
length of service under esoh., He shall further
include in hies ocath that he will not personally
be interested 1n any contract with the county."”

Article 1651, Revised Civil Statutes of Texas
reads as follows:

*General Duties. - The auditor shall have s
goneral oversight of all the bdooks and records
of all the officeras of the county, district or
State, who may be authorized or required by law
to receive or colleat any money, funds, fees or
other property for the use of, or bdelonging to,
the county; and he shall see to the strict en-
foroement of the law governing county finances,”

Article 1653, Revised Civil Statutes of Texas reads
as follows:

"To Examine Account, - He shall bave continual
acoess to and shall examine all the books, ac~
counts, reports, vouchers and othsr records of
any officer, the orders of the commissioners court,
relating to fipances of the county, and all
vouchers given by the trustee of ail common school
districts of the county and shall inquire into
the ¢orrectness of same."

Article 1660, Reviged Civil Btatutes of Texas reads
as follows:

"Approval of Claims. - All claima, bills and
accounts ageinst the county must be filed in ample
tine for the auditor to examine and approve same
before the meetings of the commissioners court.

Ko claim, bill or account shall de allowed or mid
until it hes been examined and s{provcd by the
county auditor. The auditor shall examine the

pame and stamp his approval thereon. If he deems
it necessary, all such acecounts, bill, or claims
must be verified by arfidavit touching the correct-
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ness of the same, The auditor is heredy author-
1zed to administer oaths for the purposes of this
law."

, Article 1881, Revised Civil Statutes of Texas reads
as Tollows: ' _

" "Requimltes of Approval, - He shall not audit
or approve any such claim unless it has been con-
tracted as provided by law, nor any account for
the purchase of supplies or materials for the use
of sald county or any of its officers, unleas,
in addition to other requirements of law, thare
iz attached thereto a requisition signed by the
officer ordering same and spproved by the ocounty
judge, Said requisi{tion must bBe made out and
slgned and approved in triplicate by the sald
officers, the triplicats tc remain with the ofri-
cer degiring the purchase, the duplicate to be
filed with the county auﬁitor, and the original
to be delivered to the party from whom sald
purchase is to be made bdefore any purchase shall
be made, All warrants on the county treasurer,
exoept warrants for jury servioe, must be counter-
signed by the county auditor.® '

The cass of Southern Surety Company et al vs,
Ridalge County, 83 5% 24 313, Commission of Appeals of Texas,
Section B holde that the raiiure of the county auditor to
cause proper entry to be made on county books of the re-
ceipt and deposit of a warrant payable to the county and
to make report to the commissioners' court showing receipt
. of money entitles the county to recover judgment against
the auditor and the surety on his officiel dond, on the
ground of the auditor's malfeasance in office, We quote
from the court's opinion as follows:

»The office of county auditor is highly
important under our scheme of local self-
government, His selection is removed as far
as possible from &irect political influence
by requiring his appointment at the hands of
the district judges of the county. The sta-
tutory qualifications and oath presoribed for the
incumbent of this office are exceptional, He
must be of unquestionable good moral character and
intelligence, thoroughly competant in busineas
details. He is required to take the usual offi~
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cial oath of office, and also an additional

oath, in writing, stating he iz in every way quali-
fied under the provisions and requiremente of the
law relating to his office, tha positions of pub-
1ic trust or private trust he has theratofore held,
and ths length of service under sach. He 1is also
required to include in his additional oath that
he will not be personally interested in any con-
tract with the county. Articles 1648, 1649, R. 3,
1925. Article 1651 provides that the suditor
ahall have “general oversight of all the books
and records of all the cfficers of the county,
district or State, who may be authorized or re-
quired by law to reoeiva or collsct any money...
for the use of, or belonging to the cocunty; and

he shall see toc the strict enforcerent of the law
governing ocounty finances,.' Article 1653, pro-
vides 'he shal) have continual accessz to and shall
examine all the books, accounts, reports, vouchars
and other records,....relating to the finances of
the oounty....and shall inquire into the correot-
ness of same.',....

"Article 1663 makeg it his duty specifically
to require all psrsons who have received money
belonging tc the county, or bhave the disposition
or mansgement of any of the property of the county
to render statements to him, The succeeding arti-
cle {(1664) provides, 'he shall keep a general aet
of booke showing all of the transactions of the

- county relating to asccounts, contracts, indebted-
nesses of the county, and its receipts and dis-
bursements aof sll kinds, atd shall make tabulated
reports of said funds and accounts for each regu-
lar meeting of the commissiocners' ocourt,'....

"The foregoing resume Of the nature and duties
of the office of ocounty auditor is made for the
purpose of showing not only what the statutory
duties incumbent upon him are, but also ae reflact-
ing the power conferred upon him by the Legislature,
and his obligations in consequence thereof, in the
natter of safeguarding county funds,

".essWhether through vioclation of law or
dereliction of hias officisl duty, he secured pos-
sesgion of the warrant and its proceeds, and it
was his duty ag suditor to see that the proper
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fund of the county received oredit for same
and to see that sntries were made upon the
county records refledting their proper handling
and diasposition.... He was charged by law with -
knowledge of how receipt of the funds could be
procured from the county treasurer, Artiole 1857,
The faot that the county's funds were in his
bands 4id not teke fror. him power to make, or
cauge to be made, proper sccounting to the
county. His statutory duty was plain to cause
proper entries to be made upon the beooke of the
cocunty, and upon deposit of the funds to charge
the same to the county treasurer, crediting the
amount to the party depositing same. Articles
1656, 1657. 1t wes his duty thereupon to make
a report to the commissioners' court showing re-
ceipt by the county of this money. Article 1645,
His fallure to do any of these things conmtitutes
a flagrent violation of the condlition of his bond
to ?aE?ETuI

1 rform the duties reguired Of him

by law, Bis acquiring possession %f the county's
unds in the wmanner stated, together with his
fajlure to cause proper neoounging for same and
make Treport thersol, waa such condust with re-
spect to his official dutles ms to oonstivute

E?eaaanoe In office., Certalnly this 1s true

n the abaence of any showing, or attempted show-

ing, of justification on hisg part for such fail-
ure...." (Underscoring ours)

It 1s fundemental law that a claim against a county
based upon an unconstitutional statute is not a lawful claim
against the county, It is the duty of the county auditor
10 ges that only lawful claims against the county are paid,
He has no authority to approve an unlawful claim ageinst the
county. Article 18651, R C. %., supra, alsc provides, among
other things, that the county'auditor shall ses to the strict
enforcement or the law governing county Tinsnces. As pointed
out above, the officiasl bond of the county auditor is con-
ditioned upon the faithful perforamnce of his duties,

In view of the above authorities, you are regpect-
fully advized that it 1s the opinion of this department thet
you have no authority to and should not approve the payment
¢f claims against your county arising under House Bills 193
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and 438 of the 46th lLegislature of Texas,

Trusting that thisz satlisfactorily answers your
inquiry, we ere

_ Very truly youras
AFPROVED APR. 23, 1940 ATTORNEY G ENERAL OF TEXAS

/s8/ Gerald C. Mann 5
Yy
ATTORNEY GENERAL OF TEXAS /s/wm. J. Fanning
. Assistant
NIV 1AW

APPROVED OPINION COMMITTEE B7 B.¥W.B. CHATRMAN



